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only thing that works against this conclusion is the very short 
time allowed for giving notice of intention to move for a new 
trial. 10 Doubtless the legislature has a wide discretion in fixing 
the statutory limit. And the fact that the court, though always 
assuming that the bill of review exists, has never found a case 
where the newly discovered evidence was important enough to 
allow the bill to be granted, would seem to show quite conclus- 
ively that the period is not too short. If it is, does not the 
theory of our judicial system require legislative action, increasing 
the statutory period but adhering to the single mode of pro- 
cedure, rather than a judicial division of the procedure into a 
so-called equitable rule for the granting of new trials, and a 
so-called legal rule? 

A. R. R. 

Property: Emblements: Right of the Subtenant after 
the Tenant Defaults in Payment of Rent. — At common law 
a sub-lessee had a right to emblements, though his defaulting 
lessor, having forfeited his estate, had lost that right. 1 Thus, 
where a widow terminated her estate by marriage, her subtenant 
took the crop he had planted before the marriage. 2 And if the 
estate terminated by the lessee's default in payment of rent, 
his sub-lessee was still entitled to his crop sown prior to that 
default. 3 The basis of the rule was public policy in encouraging 
husbandry, and in protecting the fruits of a man's labor by 
giving him his crop after his estate, without his foreknowledge 
or fault, had suddenly terminated. 4 The principle was that 
the termination of one's lawful possession by an uncertain event 
not within his control and which he cannot foresee will 
not prevent him from reaping what he has sown. 5 Agore 

no reason for claiming that the old bill of review exists under our 
present system." 

10 In Arkansas and Kentucky, where proceedings in equity and at law 
are distinct, the statute provides that, when grounds for a new trial are 
discovered after the term, application may be made by petition within three 
years after final judgment. This has been interpreted in both states as not 
superseding the equitable bill of review. Jacks v. Adair (1878), 33 Ark. 
161, at p. 167; Bush v. Madeira's Heirs (1853), 14 B. Mon. 172. "The 
statute extends to cases at law a new remedy, without taking away any 
which existed in equity, and as to the latter is cumulative." Jacks v. 
Adair, supra. 

1 1 Washburn, Real Property (6th ed.), § 262; Tiffany, Landlord and 
Tenant, p. 1631; Bittinger v. Baker (1857), 29 Pa. St. 66, 70 Am. Dec. 154. 

2 Oland v. Burdwick (1595), Cro. Eliz. 461. 

'Samson v. Rose (1875), 65 N. Y. 411; Tiffany, Landlord and Tenant, 
p. 1631. 

4 2 Bl. Comm. 123 ; Tiffany, Landlord and Tenant, p. 1632 ; Kingsbury 
v. Collins (1827), 4 Bing. 202; Sornborger v. Berggren (1886), 20 Neb. 
399, 30 N. W. 413. 

5 Bittinger v. Baker (1857), 29 Pa. St. 66, 70 Am. Dec. 154. 



COMMENT ON RECENT CASES 157 

v. Plummer* abrogates this doctrine, and denies the subtenant 
the right to emblements after the tenant has forfeited the estate 
by failure to pay rent. After the owner recovers judgment 
against the defaulting tenant in an action for unlawful detainer, 
the only remedy allowed the subtenant is under section 1174 
of the Code of Civil Procedure of California, which authorizes 
him to pay the judgment for rent, damages and costs. If he 
fails to do this, the subtenant loses all right to the crop sown 
by him prior to the default of the tenant. In answer to this 
view, we suggest that Section 1174 provides only a remedy to 
save an estate, and does not deal with the question of emblements. 
At common law the subtenant could always save his estate by 
paying the rent, or defending the suit, 7 but the right to emble- 
ments was an independent right to his crop after his estate was 
irreparably lost. 8 Agore v. Plummer abolishes this separate right, 
and the subtenant is entitled to his annual crop only as a 
co-extensive, non-surviving adjunct to his interest in the land 
which vanishes with the termination of the relation of landlord 
and tenant. 

The rule will work hardship in some cases. It requires the 
sub-lessee of only a small part of a large tract to pay the 
judgment against his defaulting landlord for the rent of the 
entire tract, with all damages and costs. He has the alternative 
of losing his crop entirely, or of paying the amount of a judgment 
greater than the crop's value. The court pointed to section 1179 
as giving relief against hardship. This, however, does not protect 
his right of emblements, but only affords such equitable relief 
as would exist even in its absence. The owner has been restored 
to possession, and given a judgment against the tenant for rent, 
all the damages and costs. If, in addition, he be permitted to 
seize the crop of the innocent subtenant, and thus unjustly enrich 
himself at his expense, that subtenant should, under the liberal 
use of the principles of the law of quasi-contract, be allowed to 
recover its value. 

The plaintiff in the present suit received no notice of the suit 
against the tenant, and under section 1161 of the Code of Civil 
Procedure he was not entitled to notice, as he was not in actual 
occupation. 9 Thus, a subtenant loses his crop by a judgment 
in a suit of which he has no knowledge. The owner and the 
tenant could by collusion under this rule practice a fraud on 
the subtenant. On the other hand, the owner's relief should not 
be delayed by requiring him to identify, locate, and serve with 



« (June 25, 1917), 54 Cal. Dec. 16, 166 Pac. 311. 
t Peck v. Ingersoll (1852), 7 N. Y. 528. 

8 Kingsbury v. Collins, supra n. 4; Page v. Fowler (1870), 39 Cal. 412; 
4 Kent Com. 73, 110. 

» Cal. Code Civ. Proc. § 1161, subd. 2. 
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notice unknown subtenants. Otherwise by collusively avoiding 
service, the subtenants could block his action, and retard speedy 
relief under the code remedy. 

A. W. B. 

Wills: Pretermitted Child: Legitimation. — A father 
acknowledged in writing before a witness his paternity to an 
illegitimate child. He performed none of the duties of father- 
hood towards the child, never received him into his family, and 
made no provision for him in his will. All of his estate was left 
to his wife and her children. Is this child entitled to claim the 
benefits of section 1307 of the Civil Code of California, providing 
that "where any testator omits to provide in his will for any 
of his children, .... unless it appears that such omission was 
intentional, such child .... has the same share in the estate 
of the testator as if he had died intestate?" This question is 
involved in the Estate of Loyd and in two decisions the Supreme 
Court of California has recognized the right of such a child to 
a share in the father's estate. 1 

Two other code sections must be considered, sections 230 
and 1387 of the Civil Code. The former provides that "the 
father of an illegitimate child, by publicly acknowledging it as 
his own, receiving it as such, with the consent of his wife, if he 
is married, into his family, and otherwise treating it as if it 
were a legitimate child, thereby adopts it as such; and such child 
is thereupon deemed for all purposes legitimate from the time of 
its birth." This section occurs in the chapter on Adoption, in 
the general division entitled Persons and is clearly a statute 
affecting status. Adoption under that section creates the legal 
relation of parent and child and there can be little doubt as to 
the right of such a child to claim the benefits accorded to children 
omitted in their father's will. But the claimant in the principal 
case could not base his claims on this section. He relied on the 
provisions of section 1387 of the Civil Code declaring that "Every 
illegitimate child is an heir of the person who, in writing, signed 
in the presence of a competent witness, acknowledges himself 
to be the father of such child." This section occurs in the title 
Succession which is denned in the code as "the coming in of 
another to take the property .... of one who dies without 
disposing of it by will." 2 

The exact ground for the decision in the first appeal of the 
Estate of Loyd was that an acknowledgment in the State of 
Iowa, though a nullity there, was valid as an act establishing 
heirship in California. The court, citing with approval an earlier 

i Estate of Loyd (1915), 170 Cal. 85, 148 Pac. 522; Estate of Loyd 
(Aug. 11, 1917), 54 Cal. Dec. 125, 167 Pac. 157. 
2 Cal. Civ. Code, § 1383. 



